
STATE

STATE

OF NEW YORK

TAX COMUISSION

In the Matter of the Petit ion
o f

Avon Products, fnc.

ASTIDAVIT OF }IAIIING

for Redeternination of a Deficlency or a Revision
of a Determination or a Refund of
Corporation Franchise Tax
under Article 9-A of the Tax Law
for the Years 1971 ti 1972

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of: Taxation and Finance, over 1B years of age, and that on
the lst  day of May, 198L, he served the within not ice of Decision by cert i f ied
mai l  upon Avon Product$, Inc.,  the pet i t ioner in the within proceeding, by
enclosing a true copy thereof ia a securely seal-ed postpaid wrapper addressed
as fol lows:

Avon Products, Inc.
9 lCest 57th St.
New York, NY 10019

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
ls t  day  o f  May,  1981.

addressee is the pet i t ioner
wrapper 1s last known address

that the said
forth on said



STATE 0F NEI4I YORK
STATE TAX COMMISSION

In the l{atter of
o f

Avon Froducts,

the Pet i t ion

f n c .

AFFIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of
Corporat ion Franchise Tax
under Article 9-A of the Tax law
for the Years 1971 & 1972

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department o.f  Taxat ion and Finance, over 18 years of age, and that on
the 1st day of May, 19Bl-,  he served the within not ice of Decision by cert i f ied
mai l  upon Edward H. Hein the representat ive of the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Mr. Edward H. I le in
Breed, Abbott  & Morgan
One Chase Manhattan Plz.
New York, NY f0005

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent
of the pet i t ioner
last knor.ln address

:further says that the said addressee is the representat ive
herein and that the address seL forth on said wrapper is the

of the representat i of  the pet i t ione

sworn to before ne this
1 s t  d a y  o f  M a y ,  1 9 8 1 .



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

M a y  1 ,  1 9 8 1

Avon Produc ts ,  Inc .
9  West  57 th  S t .
New York, NY 10019

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausl;ed your right of review at the administrative level.
Pursuant to sect ion(s) 1090 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract iee Laws and Rules, and must be commenced in the
Supreme Court of the $tate of New York, A1bany County, within 4 rnonths from the
date of this not ice,,

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this decision rnav be addressed to:

NYS Dept.  Taxat ion and Finance
Deputy Comnissioner and Counsel
Albany, New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Edward H. Hein
Breed, Abbott  { i  Morgan
One Chase Manhattan Plz.
New York, NY 10005
Taxing Bureau' s RepresenLat ive



STATE OF.NEW .YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

AVON PRODUCTS, INC.

for Redeterminat ion of a Def ic iency or for
Refund of Corporatjlon Franchise Tax under
Art ic le 9-A of the Tax Law for the Years 1971
and 1972.

DECISION

Pet i t ioner ,  Avon Produc ts ,  Inc . ,  9  West  57 th  S t ree t ,  New York ,  New York

10019, f i led a petf t ion for redeterminat ion of a def ic iency or for refund of

corporat ion franchi-se tax under Art ic le 9-A of the Tax Law for the years 1971

and L972 (Fi1e No. 2324I).

A formal hear:Lng was held before Herbert  Carr,  Hearing 0ff icer,  at  the

off ices of the State Tax Commission, Two l , i ror ld Trade Center,  New York, New

York ,  on  Ju ly  17 ,  1979 a t  9 :15  A.M.  Pet i t ioner  appeared by  Breed,  Abbot t  &

Morgan,  Esqs .  (Edward  H.  He in ,  Esq. ,  o f  counse l ) .  The Aud i t  D iv is ion  appeared

by  Peter  Cro t ty ,  Esq.  (Abraham Schwar tz ,  Esq. ,  o f  counse l ) .

ISSI]E

Whether or not income from bankers'  acceptances const i tutes income from

investment capital,,

FINDINGS OF FACT

1.  Avon Produc ts ,  Inc .  ( "Avon" ) ,  the  pe t i t ioner  in  th is  p roceed ing ,  i s

New York corporat ion with pr incipal of f ices in the City of New York.

2. For the calendar years 7977 and 7972, Avon f i led t imely returns of

the Franchise Tax :{ .mposed on Business Corporat ions under Art ic le 9-A of the

Tax Law (the "Franchise Tax").



cosmet ics ,  to i le t r i .es  and beauty  a ids .

4. During 1971 and 7972, Avon purchased various securi t ies and commercial

investments in order to obtain a return from avai-lable cash not currently

needed for business purposes. Included in i ts investmeat port fol io were a

number of bankers'  acceptances issued by foreign banks.

5 .  Dur ing  1971,  Avon rece ived $236,999.00  o f  income f rom the  bankers '

acceptances held by i t .

6 .  Dur ing  !91 '2 ,  Avon rece ived $158,981.00  o f  income f rom the  bankers '

acceptances held by i t .

7.  0n i ts Franchise Tax returns for 1971 and 1972, Avon treated

bankersr acceptances held by i t  as investment capital  and reported the income

specif ied in paragraphs 5 and 6 above as investment income.

8. Upon audit . ,  the Corporat ion Tax Bureau of the New York State Department

of Taxat ion and Finance determined that Avon's income from bankers'  acceptances

specif ied in paragraphs 5 and 6 above const i tuted income from business capital .

9.  The reclassi f icat ion by the Corporat ion Tax Bureau of income earned

by Avon from bankers'  acceptances from investment income to business income

increases Avon's l iabi l i ty for the Franchise Tax by the fol lowing amounLs:

-2 -

3. During 1971 and 1972, Avon was engaged

a r

in the manufacture and sale of

TotaI

$5 ,365 .  oo
4 ,L87  . 06

$9  ,552  .  06

of New York

l iab i l i ty  for

Principal

197L  $4 ,767 .00
r972  3 ,260 .A0

10. 0n Januarv

representing paynent

Interest to January 4, 1977

$ 1  '  1 9 8 . 0 0  =
927 .A6 =

TOTAI

4 ,  L977,  Avon pa id  $9 ,552.06  Lo  the  Sta te

of the asserted addit ional f ranchise tax
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1971 and 1972 resul.t ing from the reclassif ication of Avon's income from

bankersf acceptances and interest.

11. Avon t imely f i led claims for refunds of the payments descr ibed in

paragraph 10 above, and upon denial  of  such claims t imely f i led the pet i t ion

for refund which isr the subject of  these proceedings.

L2. Bankers'  acceptances are essent ial ly post-daLed drafts whicb are

cert i f ied by a bank. They are pr incipal ly used to faci l i tate paynrent for

goods and services in internat ional commerce.

13. A secondary over-the-counter market for bankers'  acceptances exists,

maintained by dealers and market-makers such as Salouron Brothers, First  Boston

Corporat ion, Merr in-I ,  Lynch, Pierce, Fenner & Smith, Inc. and the Chase

Manhattan Bank, N.A.

L4. Bankerst acceptances of the type commonly traded by dealers and

market-makers maintaining the market therefor are used as a means of investment

and were so used bv Avon.

15. Avon's decision t .o invest in bankers'  acceptances as opposed to

Treasury Bi l ls or other i tems was based upon the relat ive interest rates of

the var ious instruments.

16. Avon's decision to invest in one bankers'  aceeptance as opposed to

another was based rrpon relat ive matur i ty dates and the credit  worthiness of

the issuing bank.

17. During 1971 and 1972, Avon was not a dealer in bankers'  acceptances.

18. None of l :he bankerst acceptances held by Avon during l97l  and 7972

were held by Avon for sale to Avon's customers in the regular course of i ts

bus iness .
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19.  Bankers t  acceptances  he ld  by  Avon dur ing  1971 and 1972 were  no t

acquired in payment. for goods or services rendered by Avon.

CONCTUSIONS OF I,AId

A. That the t-erm 'rinvestment income[ means income from investment

capital  (sect ion 2(18.6 of the Tax Law) .

B. That the term " investment capital"  is def ined in sect ion 208.5 of the

Tax Law as fol lows:r

t 'The term r investment capital '  means investments in stocks, bonds
and other securi t ies, corporate and governmental ,  not held for sale
to  cus tomers  tn  the  regu la r  course  o f  bus iness . . . r r .

C .  That  in  sec t ion  3 .31(c )  o f  the  regu la t ions  in  e f fec t  dur ing  the  years

at issue (Ful ing of State Tax Commission with Respect to the Fraqctr ise Tax on

Business Corporat ions, March 14, 1962),  i t  was provided that the term "other

securi t ies" does not include corporate obl igat ions not comnonly known as

secur i t ies ,  such as  rea l  p roper ty  o r  cha t te l  mor tgages ,  con t racLs  o f  sa le ,

purchase money obl igat ions, short- term notes, bi l ls of  lading, bi l ls of

exchange and other commercial  instruments. Bankers'  acceptances being drafts,

clear ly are excluded from the category "other securi t ies",  s ince the word

f 'draft"  is the comnon term for a bi l l  of  exchange. (Black's Law Dict ionary.

Fourth Revised Edition; Matter of the Petition of Feldman Wood Pr-oigqlq Jg-.J4q.

Sta te  Tax  Corun iss ion ,  August  B ,  1980,  a f f 'd  Sup.  Ct .  A lbany  County ,  Sp.  Term,

February 10, 1981.) Bankerst acceptances are created as t tcommercial  instnrments"

and not as vehicles for capital  formation by corporat ions or goverrunents. The

fact that.  a secondary investment market exists for t rading them does not al ter

their  essent ial  character as commercial  instnrments.
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Avon Products, Inc. is denied.D.

DATED;

MAYOl

The petit ion of

Albany, New York

1981

COMMISSIONER


